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| .  RECEIVED
BEFORE THE ILLINOIS POLLUTION CONTROL BOARD  CLERK'S OFFICE

FEB 1 6 2005

Midwest Generation EME, LLC ) STATE QF ILLINOIS
Petitioner, ) PCB 04-216 Pollution Control Board
) Trade Secret Appeal
v )
)
)
Illinois Environmental Protection Agency, )
‘Respondent, )

MIDWEST GENERATION'S MOTION TO COMPEL
© Petitioner, Midwest Generation EME, LLC (“Midwest Generation™) ﬁereby moves
‘pursuant to 35 Il Admin Code §101.616(b) for an Order compelling Respondent, Illinois
Environmental Protection Agency.‘(“IEPA” , to respond to certain of Midwest Generation's
interrogatories and requests to produce documents. In support of this Motion, Midwest
Generation states as follows: |

BACKGROUND

1. Midwest Generation has petitioned the Illinois Pollution Control Board (the
“Board”) to review the IEPA’s April 23, 2004 determination {the “Denial”) that certain financial
information concerning six of Midwest Generation’s coal fired generating stations does not
constitute trade secrets under 35 Il Admin Code § 130. This financial information consists of
excerpts from a Continuiﬁg Property Record (“CPR”), an accounting record detailing
information related to expenditures at the stations. Midwest Generation contends there is
insufficient evidence to suppbrt the Denial, the Denial is contrary to Respondent’s past trade
secret determinations, and Respondent failed to follow the procedures set forth in 35 Tll Admin.

Code § 130.210(b)(1) in issuing the Denial.



2, Pursuant to the Hearing Officer’s August 25, 2005 Discovery Scheduling Order,
Midwest Generation served Respondent with interrogatories and document. requests. Certain of |
these interrogatories and document requests sought information relating tq'Respondent’s past
trade secret determinations under. 35 1 Admin Codé § 130 and Respondent’s past
determinations regarding what information constitutes “emissions data”. The relevant
interrogatories and document requests are set forth below:

Interrogatory No. 13: Identify any determination you have made relating to the
trade secret status of a business’s financial information submitted to JEPA.

Interrogatory No. 14: Identify any determination you have made that
information constitutes “emission data” as that term is now or was in the past
defined under Section 5/7 of the Illinois Environmental Protection Act, 415 ILCS
5/7, or Section 114(c) of the Clean Air Act, 42 U.S.C. § 7414(c), or their
predecessors, and their implementing regulations,

Document Request No 4: All Statements of Justification that were submitted to
IEPA from January 1, 1990 to the present.

Document Request No. 5: All agency responses to Statements of Justification |
submitted to TEPA from January 1, 1990 to the present, including preliminary and
final agency determinations and correspondence related to the same,

See Petitioner’s Initial Intérrogatories and Initia] Document Réquests attached hereto as Exhibit
1.

3. Respondent has improperly refused to respond to thése discovery requests
asserting that the_information and documents sought are irrelevant. See Respondent’s Response
~ to Petitioner’s Initial Interrogatories and Initial Document Requests (“Resp’t Resp”) at 1,
attached hereto as Exhibit 2, ‘Réspondent also stated, without explanation, that the discovefy is
overbroad, burdensome and vague. Resp’t Resp at 2. Counsel for Petitioner has éngaged in
personal consultation with Respondent’s counsel in a good faith attempt to resolve these issues.
The parties have been unable to reach an accord with respect to these matters. See Affidavit of

Mary Ann Mullin counsel for Petitioner (“Affidavit™), attached hereto as Exhibit 3.
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THE DISCOVERY SOUGHT IS REASONABLY CALCULATED TO
LEAD TO RELEVANT INFORMATION

4, Respondent has réfused to respond to this discovery on the insupportable grounds
.that Midwest Generation “seek[s] information that is irrelevant to this proceeding and not
reasonably calculated to lead to the discovery of admissible evidence.” Resp’t Resp. at L.
Respondent relies on an improper standard for refusing to respond to discovery. Under the
Board’s rules, “all relevant information and information calculated to lead to relevant
information is discoverable,” 35 Ill. Admin. Code § 101.616(a) (emphasis added). Whether the
information sought will be admissible, or whether it will lead to admissible information, is
simply not the Board’s standard for discovery. In fact, the Board’s rules state explicitly that “it
is not a ground for objection that the testimony of a deponent or i)erson interrogated will be
inadmissible at hearing, if the information sought is reasonably calculated to lead to relevant
information.” 35 Il Adrhin. Code § 101.616(e).

5. Further, the Board has found that discoveréble matters need not in themselves be

relevant or have been relied upon or considered by the Agency. Grigoleit Co. v. IEPA, PCB 89-

184, 1990 WL 263955, at *7 (Ill. Pol. Control Bd. Nov. 29, 1990). In Grigoleit, the Board
awarded sanctions against IEPA for failing to produce documents. In rejecting IEPA’s argument
that the documents were not discoverable because they were not relevant or relied upon by the
Agency, the Board held:

discovery in Illinois is designed to allow a broad and liberal transfer of
information which may lead to the development of relevant evidence.
Discoverable matters need not in themselves be relevant or have been relied upon
or considered by the Agency. Moreover, although the Agency is required to file
the Agency Record in permit appeals, there is limited regulatory guidance
regarding what constitutes the Record. As a result, there have been instances
where a petitioner introduces evidence that was not included in the Agency s
Record, even though the evidence was in the Agency’s files.



Grigoleit at *7. Similarly, there is limited regulatory guidance regarding what constitutes the
Record in trade secret appeals. Respondent chose not to include in the reéord, past trade secret
determinations and determinations regarding the definition of “emissions data,” although this
information is in its files.

6. The documents and information Midwest Generation is seeking are relevant and
reasonably calculated to lead to relevant information. Petitioner is seeking documents and
information concerning Respondent’s interpretation of the term “emissions data” as that term is
used in the context of the trade secret provisions of the Clean Air Act and illinois Environmental
Protection Act. In the Denial, Respondent assertéd, without explaﬁation, that the CPR was not
entitled to trade secret protection because it constituted “emissions data”. See Denial at 1,
attached hefeto as Exhibit 4. Petitioner suspects that Respondent has never before considered
accoﬁnting data to be “emissions data.” Information in Respondent’s files regarding its historic
interpretation of the term “emissions data” would ]ike_:ly support Petitioner’s argument; An

agency has the obligation during discovery to disclose evidence in its possession which might be

helpful to an opponent. Wilson v. Norfolk & W. Ry. Co., 440 N.E.2d 238, 244 (1ll. App. Ct.

1982); Wegmann v. Dep’t of Registration & Educ., 377 N.E.2d 1297, 1301 (Ill. App. Ct. 1978).
In discovery, Petitioner is -entitled to agency guidance or past deterfnihations regarding the
ﬁleaning of the term “emissions data”. If, as Midwest Generation suspects, Respondent has
never deterrhin_ed that accounting data is “emissions data”, this information is _relevant to a
potential fair notice argumeﬂt. If Midwest Generation had no reason to know that Respondent
considered accounting data “emissions data”, Midwest Generation could not be expected to

address this issue in its statement of justification.



7. Further, the discovery sought is reasonably calculated to lead to evidence that
Midwest Generation’s statement of justiﬂcation is adequate to establish th.at Midwest Generation
will suffer competitive harm if the CPR is made public. Respéndent’s Denial letter summarily
dismissed Midwest Generation’s trade secret claims, stating:

Midwest and/or ComEd failed to adequately demonstrate that the information has

not been published, disseminated, or otherwise become a matter of general public

knowledge and/or failed to demonstrate that the information had competitive
value.

Denial at 1. It appears from the Denial letter that Respdndent was simply not convinced
that the CPR had competitive value. Midwest Generation does not belie{/e the Respondent has
any expertise in determining when business information has competitive value and the
regulations not only fail to describe with specificity what a claimant needs to subr_nit but are
totally silent on the standard Respondent should use to make these determinations. The only way
to determine what, if any, consistent standard Respondent uses in tréde secret determinations is
to review past determinations, If the discovery at issue js permitted, Midﬁrest Geﬁeration
anticipates that prior determinations will demonstrate that Respondent has granted trade secret
protection to similar financial information and that successful statements of justification are
equivalent in nature to Midwest Generation’s statement of justification. By reviewing past trade
secret determinations, Midwest Generation and the Board will be able to evaluate whether the
Denial represents an arbitrary shift in agency practice.

8. The discovery sought is reasonably calculated to lead to relevant information on
Respondent’s standard for determining whether information has been made public. The trade
secret regulations provide that Midwest Generation is entitled to a rebuttable presumption that
the trade secret articles have not been published, disseminaféd, or otherwise become a matter of

general knowledge, if Midwest Generation has taken reasonable measures 1o prevent the article



from becoming publicly available, and if the statement of justification contains a certification
from the owner that the article has never been published or otherwise become a matter of general
public knowledge. See 35 Il Admin. Code §130.208(Db). In its statement of justification,
Midwest Generation set forth the extensive measures the company has used to safeguard the
CPR and provided the necessary certification from the company. Again, the trade secret
regulations to do not set forth the standards for overcoming the presumption and Respondent did
not cite any evidence or articulate any reasons for its determination that the presumption in favor
of trade secret status was rebutted. By reviewing other determinations, Petitioner and the Board
can evaluate whether Respondent has consistently applied this regulation.

9. In addition, Respondent’s contention thaf the discovery sought will be
inadmissible is without merit. The Boarﬁ’s statements in related case PCB 04-185, regarding the
admissibility of evidence in trade secret hearings indicate that this information will be
admissible. The Board held that “[t]he Board hearing is not necessarily limited to the record -
before IEPA at the time of the trade secret determination.” November 4, 2004 Board Order at
22, (“Board Order”) The Board found “the heaﬁng affords the petitionér the opportunity to
challenge the reasons given to the Board and the opportunity to receive testimony W‘hi.ch would
‘test the validity of the information (relied upon by the Agency).” Board Order at 21. In
explaining their initial Order accepting Petitioner’s Petition for Review, the Board explained:
“The Board’s Order therefore contemplated not only that Midwest Generation could used the
Board hearing to challenge IEPA’s reasoning, but also that there may be simatioﬁs where new
evidence could be admitted; i.e. evidence that was not before IEPA at the time of its trade secret
determination. Indeed, the Board has long held that new evidence may be considered in trade

secret appeals under particular circumstances.” Board Order at 21.



10.  In order to challenge Respondent’s conclusion that CPR is “emissions data,”
Midwest Generation is eﬁtit]ed to learn of Respondent’s past interpretation bf that term, In order
to challenge Respondent’s conclusion that Midwest Generation’s statement of justification
inadeqp,ately demonstrated the trade secret aﬁicles have cofﬁpetitive value and are not publicly
available, Midwest Generation is entitled to review past trade secret determinations.
Accordingly, Respondent should be compelled to respond to Midwest Generation’s discovery
requests.

THE DISCOVERY SOUGHT IS NOT OVERBROAD AND
BURDENSOME

11.  Respondent has objected to all of the above-enumerated discovefy requests EIIS. '
overbroad aﬁd burdensome. During conversations between counsel for the parties, Rgspondent
stated that its primary objection was to the relevancy of the discovery sought. See Affidavit at 1.
As to the discovery being burdensome, Respondent contends that trade .sec_r;et deténninations are
not kept in a central file and therefore would be impossible to ﬁnd.. Respondent admits that apart
from obtaining this information, it has done nothing to identify and coIleé:t the determinations.

See Affidavit at 1. In order to comply with this discovery obligation, Respondent must do what

is “reasonably practicable”. See People v. Williford, 649 N.E.2d 941, 944 (11l. App. Ct. 1995).
At the least, Respondent must perform a search for the determinations. Respondent is further
obligated to respond to the request to the extent possible or by initially limiting the scope of its

response, even where it is true that a response to the entire scope of an overly broad request

would be unduly burdensome. See Welton v. Ambrose, 35 Il. App. 3d 627, 633 (2004).

Petitioner remains willing to discuss a refinement of the scope of certain requests.



THE DISCOVERY SOUGHT IS NOT VAGUE
12.  Respondent has objected to all of the above enumerated discovery requests as
vague. Respondent has not identified any ambiguity in the questions. Once an ambiguity is

identified, Petitioner remains willing to clarify the discovery.

WHEREFORE, Midwest Generation respectfully requests that the Board grant
Petitioner’s Motion to Compel.
. Dated: February 16, 2006
Respectfully submitted,

MIDWEST GENERATION EME, LLC

heldon A. Zabel
Mary Ann Mullin
Andrew N, Sawula

SCHIFF HARDIN LLP
-6600 Sears Tower

Chicago, Illinois 60606
(312) 258-5687

Attorneys for
Midwest Generation EME, LLC

CH2\1374354.1



EXHIBIT 1

PETITIONER’S INITIAL INTERROGATORIES
| AND
INITIAL DOCUMENT REQUESTS



ILLINOIS POLLUTION CONTROL BOARD

)
)
MIDWEST GENERATION EME, LLC )
' Petitioner, ) PCB 04-216
) (Trade Secret Appeal)
\' } '
)
ILLINOIS ENVIRONMENTAL )
PROTECTION AGENCY, )
Respondent. )

MIDWEST GENERATION EME, LLC’S
INITIAL INTERROGATORIES

Pursuant to 35 lll. Adm. Code 101.616 and 101.620, Pefitioner, Midwest
Generation EME, LLC ("Midwest Generation”), herein submits its Initial Interrogatories
to Respondént, llinois Environmental Protection Agency (IEPA”). As set forth in the
Hearing Officer's Order of August 25, 2005, your responses to these Interrogatories are
due on or before November 28, 2005.

DEFINITIONS

1. “You,” ‘“your,” “Respondents” and “IEPA” each mean the lllinois
Environmental Protection Agency and any of its agents.

2. “Document” and “documents” shall each be interpreted in the broadest
possible sense and include, without limitation, all writteh, recorded, priﬁted, typed,
transcribed, filmed, digitized, or graphic matter and all other tangible things and media
upon which any handwriting, typing, printing, drawing, représentation, electrostatic or
other copy, sound or video recording, magnetic or electrical impulse, visual reproduction
or communication is recorded, reproduced or represented, including, but not limited to

books, records, correspondence, reports, memoranda, electronic maii {i.e., “e-mail”),



contracts, tables, tabulations, graphs, charts, diagrams, plans, schedules, appointment
books, calendars, diaries, time sheéts, reports, studies, analyses, drafts, telegrams,
teletype, or telecopy messages, files, telephone logs and messages, checks, microfilms,
microfiche, pictures, photographs, printouts, electronic data compilations, tapes,
diskettes, computer drives, removable media, notes, minutes or transcripts of
proceedings. “Document” and “documents” shall each include originals and non-
identical copies (whether different from original because of notes made in or attached to
such copy or different for any other reason), all other data compilations from which
information ‘can be obtained or translated, if necessary, and any preliminary versions,
araﬁs and revisions of the fbregoing.

3. “All documents” means every document within the custody, possession or
control of the Respondents, their attorneys, representatives, agents, sffiliates,
consultants, divisions, and all other persons or entities of any kind now or at an.ytime '
acting or purporting to act on their behalf.

4, “Communicate” and “communication” mean every type or form of
communication, including but not limited to all oral or verbal communication face to face,
by telephone, or otherwise, all written communication by letter, correspondence, notes,
memos, messages, or otherwise, all electronic communication, such as e-mail,
telefaxes, or otherwise, and all other methods and manners of transmitting information.
The terms “communicate” and “communication". shall be given the broadest construction
possible.

5. “Midwest Generation Determination” means the April 23, 2004, letter from

Chris Pressnall of IEPA to Andrew N. Sawula of Schiff Hardin LLP (f/k/a Schiff Hardin &



Waite) regarding Midwest Generation’s frade secret justification, attached hereto as
Exhibit 1.

6. “ComEd Determination” means the April 23, 2004, letter from Chris
Pressnall of IEPA to Bern Taylor of Sidley Austin Brown & Wood, attached hereto as
Exhibit 2. | |

7. The “Record” mgahs the Administrative Record as filed in this action on
July 13, 2004, by IEPA.

8. “Sierra Club's FOIA Requests” means all requests, whether written or oral,
formal or informal, made by the Sierra Club to the IEPA or the United States
Environmental Protection Agency (“USEPA") for information Commonwealth Edison or
Midwest Generation submitted ih response to the 2003 Section 114 Information
Requests USEPA issued to ComEd and Midwest Generation.

0. “Statement of Justification” means any information submitted to IEPA to
support a person's claim that information he submitted to IEPA is exempt from
disclosure under Section 5/7 of the lllinois Environmental Protection Act 415 ILCS § 5/7
or under the Illinois Freedom of Information Act, 5 ILCS 140/1 et. seq., because the
information constitutes confidential or proprietary businesé ihformation or trade secrets.

10. “Midwest Generation’s Statement of Justification” means the March 11.,
2004 letter from Andrew N. Sawula to Chris Pressnall, regardihg Midwest Generation’'s
claims that certain information submitted to IEPA by Commonwealth Edison constitutes
trade secrets, attached hereto as Exhibit 3.

11.  “Related to” and “relating to” mean, in addition to the customary and usual

meanings, directly or indirectly mentioning or describing, comprising, containing,



mentioning, discussing, criticizing, contradicting, evidencing, concerning, embodying,
containing, pertaining to, referring to, connected with, based upon, or reflecting upon a
stated subject matter to any extent, whether logically or factually.

12. The conjunctions “and,” “or" and “and/or” shall be interpreted " either
disjunctively or conjunctively so as to bring withi.n the scope of each definition,
instruction and document request any information you might otherwise construe as
outside the scope of that definition, instruction or document request. Similarly, the
singular shall include the plural and the plural shall include the singular. A masculine,
feminine or neuter pronoun or description shall not exclude and shall include all other
genders. |

13. The term “person” means the plural as well as the singular, and shall
include without fimitation, individuals, associations, partnerships, corporatiohs and other
forms of legal entity.

14.  “All’ and “any” mean “any and all” and shail be inclusive,

15. "‘Identify“ .when used with respect to a document means to state the
nature of the document (e.g. letter, memorandum, etc), the date such document was
signed, prepared, sent and/or received, the identities of the sender and recipient(s) or
addressee(s), and the present location and custodian of such document. In lieu of such
document identification, you may produce a legible copy of the document yoﬁ are asked
to identify, indicating the Interrogatory to which the document is responsive or referring

to the bates number or other identifying information in your answer to the Interrogatory.



16.  “Identify” when used with respect td an individual means to state such
individual’'s name, address, telephone number, occupation or profession, job title, and
the name, address and telephone number of such individual's employer.

17.  “Identify” when used with respect to an‘ organization {(e.g. a corporation,
partnership, or association) means to state the name of such organization, type of such
organization, and the address and telephone number of its principal place of business.

18. “Describe” and “ldentify” when used with respect to a statement or
communication mean to identify the persons making the statement or communication,
the date it was made, the person or persons to whom the communication was made,
the person or persons who witnessed the communication, the substance of the
communication and the place it was made.

19. “Describe” and “identify” when used‘ with respect to a fact or facts mean, in
addition to the recitation of each épeciﬁc fact, the identification of all documents which
substantiate any fact or from which a fact is drawn, and the idehtiﬁcation of any oral
communication upon which your knowiedge of a fact is founded, or which supports the
fact, including between whom and when the oral communication occurred, and the -
substance of the communication,

20. “Describe” when used in connection with an act shall mean to identify the
actor, the specific nature of the act, the date and place of the act and thé individuals
present,

21. The “CPR” shall mean the document bates numbered COMO000001
through COMO000086 that ComEd submitted to the USEPA in response to USEPA's

2003 Section 114 Information Request.



22, Any word contained in the Definitions and Instructions herein, or in the
following Initial Request for Production, which is not defined above, shall have its plain
and ordinary meaning as applied fo the form of the word (noun, verb, etc.) and context
in which it is used. For your reference, the plain and brdinary meaning of any word

used herein may be found in Webster's Third New International Dictionary of the

English Language, Copyright 1966.

INSTRUCTIONS
1. In constfui.ng these Interrogatories:
(@) the singular includes the plural and the plural includes the singular;
(b)  the masculine includes the feminine and neuter ge‘nders‘;
(c) ‘“"and” and “or" shall rhean andl‘or;r N
(d) the word “including” shall be construed without limitation;

(e) the use of the past tense shall include the present tense and the
use of the present tense shall include the past tense so as to make the Interrogatories
inclusive rather than exclusive.

2. Pursuant to 35 Ill. Adm. Code 101.616 (e), these Interrogatories are
continuing. Therefore, if at any time prior to the hearing on this matter, Respondent
obtains additional responsive information, it shall immediately provide thét information to
the undersigned. |

3. Each paragraph and éubparagraph of these Initial Interrogatories shall be
construed independently and no other paragraph or subparagraph shall be referred to
or relied on for the purpose of limiting its scope.

4. For eaéh Interrogatory, identify the person or persons who provided any

information relied upon in the formulation of the response.

-6-



INTERROGATORIES

1. ldentify each person who participated in the Midwest Generation
Determination or the ComEd Determination, including those present for any discussions
of the Midwest Generation or the ComEd Determination.

2. Identify each person having knowledge of facts relevant to the subject
matter of this appeal, other than those persons already identified in Interrogatory #1
above. |

3. Identify each person you intend to call as a fact witness at the hearing on
this matter and for each person identify and describe th.e facts to which each such
withess is expected to testify. |

4. Identify each person you intend to call as an opinion witness at the
hearing on this matter and for each persoh identify: the subject matter which each such
witness is expected tc-i testify; the conclusions and opinions of each such witness and
the bases therefore; the qualifications of éach such witness; the identity of any reports
or analyses tlhat have been prepared by each such witness relating to this matter; and
the curriculum vitae and resume for each such witness.

5. Identify and describe all communications between the Sierra Club and the
IEPA or the lllinois Attorney General, relating to any matters relating to IPCB 04-185,
"~ IPCB 04-215, |IPCB 04-216 or _related to the Sierra Club’s FOIA 'Requests.‘ o

6. Identify and describe all communications between 1EPA or the lllinois
Attorney General and any other person, relating to any matters relating to IPCB 04-185,
IPCB 04-215, IPCB 0-216 or related to the Sierra Club’s FOIA Requests.

7. Identify and describe all éommunications between |EPA, or the lllinois

Attorney General, and the Sierra Club, relating to Midwest Generation's or

-7-



Commonwealth Edison’s compliance with the I_Iiinois Environmental Protection Act, 415
ILCS 5/1 et seq., or the Clean Air Act, 42 U.S.C. § 7401 et seq.

8. Describe in detail the reasons you relied on to support the fo!llowing
statement in the Midwest Generation Determination: .“Midwest and/or ComEd failed to
adequately demonstrate that the information has not been published, disseminated, or
otherwise become a matter of general public knowledge and/or failed to demonstrate
that the information has competitive value.”

9, Identify the specific information in the Record, if any, that supports your
claim, if any, that the CPR has been published, disseminated, or otherwise become a
matter of general public knowledge.

10. Identify the specific information in the Record, if any, that supports your
claim, if any, that the CPR lacks competitive value.

11.  Identify the specific information in the Record, if any, that supports'your
claim, if any, th.at the CPR constitutes emission data.

12.  If you contend that the CPR constitutes emissions data, describe in detail
the reasons supporting this contention.

13. Identify any determination you have made relating to the trade secret
status of a business’s financial information submitted to IEPA.

14. - Identify any determination you have made that information constitutes
“emission data” as that term as it is now or was in the past defined under Seqtion 5/7 of
the lllinois Environmental Protection Act, 415 ILCS 5/7, or Section 114(c) of the Clean

Air Act, 42 U.S.C. § 7414(c), or their predecessors, and their implementing regulations.



15. Identify any documents or communications not otherwise identified in
response to these Intetrogatories that you will present or otherwise reply upon at the

hearing in this matter.

CH24 13071411



ILLINOIS POLLUTION CONTROL BOARD

)
)
MIDWEST GENERATION EME, LLC )
Petitioner, ) PCB 04-216
) (Trade Secret Appeal)
v )
)
ILLINOIS ENVIRONMENTAL )
PROTECTION AGENCY, )
Respondent. )

MIDWEST GENERATION EME, LLC'S
INITIAL REQUEST FOR PRODUCTION OF DOCUMENTS

Pursuant to 35 Ill. Adm. Code 101.616, Petitioner, Midwest Generation EME,
LLC ("Midwe_st Generation"), herein submits its Initial Request for Production of
Documents (“Initial Request for Documents”) to Respondent, [llinois Environmental
Protection Agency (“IEPA”). Midwest Generation requests Respondent to produce for
inspection and copying the documents described herein at the offices of Schiff Hardin,
6600 Sears Tower, 233 Wacker Drive, Chicago, lllinois 60606, by November 28, 2005,
or at such ofher time and place as the parties may agree.

DEFINITIONS

‘1. “You,” “your,” “Respondents” and “IEPA’ each mean the lllinois
| Environmental Protection Agen_cy and any of its agents.

2. “Document” and “documents” shall each be interpreted in the broadest
possible sense and include, without limitation, all written, recorded, printed, typed,
transcribed, filmed, digitized, or graphic matter and all other tangible things and media
upon which any handwriting, typing, printing, drawing, representation, electrostatic or

other copy, sound or video recording, magnetic or electrical impulse, visual reproduction



or communication is recorded, reproduced or répresented, including, but not limited to
books, records, correspondence, reports, memoranda, electronic.maik (i.e., “e-mail”),
contracts, tables, tabulations, graphs, charts, diagrams, plans, schedules, appointment
books, calendars, diaries, time sheets, reports, studies, analyses, drafts, telegrams,
teletype, or telecopy messages, files, telephone logs and messages, checks, microfilms,
microfiche, pictures, photographs, printouts, electronic data compilations, tapes,
diskettes, computer drives, removable media, notes, minutes or transcripts of
proceedings. “Document” and “documents” shall each include .o_riginals and non-
identical copies (whether differen.t from original because of notes made in or attached to.
such copy or different for any other reason), all other data compilations from which-
information can be obtained or translated, if necessary, and any preliminary versions,
drafté and revisions of the foregoing.-

3. “All documents” means every document within the custody, possession or
control of the Respondents, their attorneys,_ representativeé, agents, affiliatés,-
consuitants, divisions, and all other persons or entities 6f any kind now or at anytime
acting or purporting to act on their béhalf.

4.  "Communicate” and “communication” mean every type or form of
communication, including but not limited to all oral or verbal communication face to face,
by telephone, or otherwise, all written cofnmunication by letter, correspondence, notes, H
memos, messages, or otherwise, all electronic communication, such as e-mail, |
telefaxes, or otherwise, and atl. other methods and manners of transmitting information.
The terms “communicate” and “communication” shall be given the broadest construction

possible.



5. “Midwest Generation Determination” means the April 23, 2004, letter from
Chris Pressnall of IEPA to Andrew N. Sawula of Schiff Hardin LLP (flk/a Schiff Hardin & |
Waite) regarding Midwest Generation’s trade secret justification, attached hereto as
Exhibit 1. |

6. “ComEd Determination” means the April 23, 2004, letter from Chris
Pressnall of IEPA to Byron Taylor of Sidley Austin Brown & Wood, attached hereto as
Exhibit 2. | |

7. - The "Record” means the Administrative Record as filed in this action on
July 13, 2004, by IEPA. |

8. “Sierra Club’s FOIA Requests” means all requests, whether written or oral,
formal or informal, made by the Sierra Club to ‘the |IEPA or the United States
Environmental Protection Agency ("USEPA”) for information Commonwealth Edison or
Midwest Generation submitted in response to the 2003 Section 114 !nforrﬁation
Requests USEPA issued to ComEd and Midwest Generation.

9. “Statement of Justification” means any information submitted to IEPA to
sup_port a person’s claim that information he submitted té !EF’A is exempt from
disclosure under Section 5/7 of the lllinois Environmental Protection Act 415 1LCS 5/7 or
under the Ilinois Freedom of Information Act, 5 ILCS 140/1 et seq. because the
information constitutes confidential or proprietary business information or trade secrets.

10. "Midwest Generation’s Statement of Justification” means the March 11,
2004 letter from Andrew N. Sawula to Chris Pressnall, regarding Midwest Generation’s

| claims that certain information submitted to IEPA by Commonwealth Edison constitutes

trade secrets, attached hereto as Exhibit 3.



11.  “Related to” and “relating to” mean, in addition to the customary and usuai
meanings, directly or indirectly mentioning or describing, comprising, containing,
mentioning, discussing, criticizing, contradicting, evidencihg, concerning, embodying,
containing, pertaining to, referring to, connected with, based upon, or reflecting upon a
stated subject matter to any extent, whether logically or factually. . |

12.  The conjunctions “and,” “or" and “and/or’ shall be interpreted either
disjunctively or conjunctively so as to bring within the scope of each deﬁnition,
instruction and document request any information you might otherwise construe as
outside the scope of that definition, instruction or document request. Similarly, the
singular shall include the plural and the plural shall include the singular. A masculine,
feminine or neuter pronoun or description shall not exclude and shall include all other
genders.

13. The term “person” means the plural as well as the singular, and shall
include without limitation, individuals, aésociations, partnerships, corporations and other
forms of legal entity. |

14.  “All’ and “any” mean “any and all" and shall be inclusive.

15.  Any word contained in the Definitions and Instructions herein, or in the
following Initial Request for Production, which is not defined above, shall have_its plain
and ordinary meaning as applied to the form of the word (noun, verb, etc.) and context
in which it is used. For your reference, the plain and ordinary meaning of any word

used herein may be found in Webster's Third New International Dictionary of the

English Language, Copyright 1966.




INSTRUCTIONS

1. In construing this Initial Request for Documents:
(a) the singular includes the plural and the plural includes the singullar;
(b)  the masculine includes the feminihe and neuter genders;
() “and” and “or” shall mean and/or;
(d)  the word “including” shall be construed without limitation;

(e) the use of the past tense shall include the present tense and the
use of the present tense shall include the past tense so as to make the document
requests inclusive rather than exclusive.

2. Pursuant to 35 Ill. Adm. Code 101.616 (e), this Initial Request for
Documents is-continuiné. Therefore, if at any time prior to the hearing on this matter,
Respondent obtains additional responsive documents, fhey shall produce immediately
to the undersigned such additional responsive documents.

3. All documents necessary for a correct understanding of any document
responsive to the following requests shall be produced with the responsive document.

‘4. The documgnts produced shall be produced as they are kept in the usual
course of business or organized and labeled to correspond to a épecific request.

5. Each paragraph and subparagraph of thjs Initial Request for Documents
shall be construed independently and no other paragraph or subparagraph shall be
referred to or relied on for the purpose of limiting its scope |

8. If any of these requests cannot be complied with in full, prodLlce as many
of ‘the responsive‘ documents as possible, identify the .documents that cannot be
produced, and specify the reason why those documents cannot be produced. |

7. if any document descﬁbed herein is withheld on the basis of any claim of

privilege or otherwise, provide in writing the following information about each document:

-5-



(1) its date, (2) the name, position and address of its author, (3) the name, position and
address of each person who received, read or saw the document dr copies thereof, (4)
the subject matter and type of document (e.g. memorandum, letter etc.), (5) the nature
of the privilege claimed'(e.g. attorney/client privilege, work product doctrine, etc.) and
(6) the grounds for the claimed privilege in sufficient detail to allow a ruling on the

appropriateness of the claimed privilege. .

DOCUMENT REQUESTS

Produce:

1. All documents Ias to which Midwest Generation‘ has requésted or wi.I!l |
request "identiﬁcation”'in any Interrogatory served or to be served upon Réspondent.

2. All documents identified by Respondent in any response to any
Interrogatory that has been or will be served upon Respondent by Midwest Generation
or Commonwealth Edison.

3. All documents relating to your interpretation of the term “emission data” as
that term as it is now or was in the past defined in Section 5/7 of the lliinois
Environmental Protection Act, 415 ILCS .517 or Section 114(c) of the Clean Air Act, 42
U.S.C. § 7414(c), or their predecessors, and implementing regulations of either act,
including deterrﬁinations that certain information constitutes emissions data.”

4. All Statements of Justification that were .submitte_d to IEPA from January 1,
1990 to the present.

5. All agency responses to Statements of Justification submittéd to IEPA
from January 1, 1990 to the present, includihg preliminary and final agency

determinations and correspondence related to the same.

-6-



6. All documents relating to the Midwest Generation Determination or the
ComEd Determination, including all documents reflecting communications relating to
these determinations.

7. All documents relating to each communication between the Sierra Club
and IEPA, or the lllincis Attorney General, relating to any matters relating to IPCB 04-
185, IPCB 04-215, IPCB 04-216 or the Sierra Club’s FOIA Requests.

8. All documents relating to each communication between IEPA, or the
llinois Attorney General, and any other person, relating to any matters relating to IPCB
04-185, IPCB 04-215, IPCB 04-216 or the Sierra Club’s FOIA Requests.

9. All documents relating to each communication between‘ iEPA, or the
llinois Attorney General, and the Sierra Club, rélating to lMidwestl Generation;s or
Commonwealth Edison’s compliance with.the lllinois Environmental Protection Act, 415

ILCS 5/1 et seq., or the Clean Air Act, 42 U.S.C. § 7401 et seq.

CH21 13071421



EXHIBIT 2

RESPONDENT’S RESPONSE TO
MIDWEST GENERATION EME, LLC’S
INITIAL INTERROGATORIES
AND
INITIAL DOCUMENT REQUESTS



OFFICE OF THE ATTORNEY GENERAL
-.STATE OF ILLINOIS

Lisa Madigan

ATTORNEY GENERAL
_ November 22, 2005

' Via overnight mail

Sheldon A. Zabel
. Schiff Hardin LLP C
6600 Sears Tower
* Chicago, lllinois 60606

Re: PCB4-216

Dear Mr. Zabel:

Enclosed please find a copy of Respondent’s Response to Midwest Generation
EME, LLC’s Initial Interrogatories and Initial Request for Production of Documents.

Very truly yours,

(G

Ann Alexander

Enc.

cc: Mary A, Mullin /
Andrew N. Sawula

500 South Sécond Street, Springficld, Illinocis 62706 * (217) 782-1090 « TTY: (217) 785-2771 e Fax: (217) 782-7046
100 West Randolph Street, Chicago, Illinois 60601 * (312) 814-3000 » TTY: (312) 814-3374  Fax: (312) 814-3806
1001 East Main, Carbondale, llinois 62901 = (618) 529-6400  TTY:(618) 529-6403 ¢ Fax: (618} 529-6416 + €Ty



BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

Midwest Generation EME, LLC

Petitioner PCB 04-216 '

Trade Secret Appeal
v. ' ' ‘ :

Illinois Environmental Protection Agency
Respondent : :

NOIW COMES Respondent, ILLINOIS ENVIRONMENTAL PROTECTION |
AGENCY, by LISA MADIGAN, Attorney General of the State of Illinoils, and in
response to Petitioner MIDWEST GENERATION lEME, LLC’s Initial Request for the
Productién of Docum:e,nts (“Document Requests”), answers and obj ectsl as follows_: |

I. GENERAL OBJECTIONS

A. Respondent objects to the Document Reéue#ts on the gr_ound that they seek
information that is irrelevant to this i)réceeding,and nlot reasonably calculated to lead to
the discovery of admissiblel evidence. In particular, although the Pol_lutfon Control Board
(“Board™) sp‘éciﬂed in its June 17, 2004 ordel; that hearings il;x this ﬁatter “will be based
exclusively on thé record before IEPA.at the time it issued its trade secret determihation”

‘pursuant to 35 Ill.. Admin. Code 105.214(a), and that “information develop.ed after. |
IEPA’s decision typically 13 not admitted at hearing or considered by the Board”; and -
although the Bc;a;d denied a motion in related case .PCB 04-18S5 for reconsideratién of |
this evidentiary festn'ction and a de'novo hearing, Petitioner ié :seeking infonnaﬁon pdt in
or directly pertinent to the administrative record, and/or developed after Respondent

IEPA’s decision. .



B. Respondent objects to the Document R‘equests on the ground tnat they call for
information that is protected by, inter alia, the attorney-client privilege, the work product |
| privilege, the joint prosecution privilege, and the deliberative pro‘cess, pn'vilege. :

C. Respondent objects to tne Docu_ment Requests on the ground that they are
overbtoad and burdensome.

D. Respondent objects to the Document Requests on the ground that they o.re
vague. |

Responses to the Document Requests shall not be construed as a waiver of these_‘

_ Vobjections. | o

Document Request No. 1: All documents as to which Midwest Generation has _
requested or will request 1dentiﬁcation” in any Interrogatory served or to be served upon

Respondent
Response to Document Request No. 1:

Respondent obj ects to this tnterrogatory on the grounds speciﬁed‘i'n General h
Objections A, B, C and D, and the grounds specified in response to the interro gatoﬂes.
Without uvaiving such obj ection, Respondent provides nerewith the documents identified
in response to Interro gatory No. 5. Respondent further states that Petitioner is already in
- possession of the record documents identiﬁed in response to the intetro gatories.
Document Request No. 2: All documents 'id'entiﬁed by Respondent in any response to
any Interrogatory that has been or will be served upon Respondent by M1dwest ‘
Generation or Commonwealth Edison. ‘

Response to Document Request No. 2:

_ Please see resp_onse' to bocutnent Request No. 1.
Document chues_t No. 3: All documents reléting to your interpretation of the term
“emission data” as that term as it is [sic] now or was in the past defined under Section 5/7

of the Illinois Environmental Protection Act, 415 ILCS 5/7, or Section 114(c) of the
Clean Air Act, 42 U.S.C. § 7414(c), or their predecessors, and implementing regulations



of either act, mcludmg determmatlons that certain information co,nsututes or does not
constitute emissions data.

Response to Document Requese No. 3;

- Respondent objects to this request on the grounds specified ip General Objections
A, B, C and D. Without waiving such obj ections Respondent s'tates that documents in
the admmlstratlve record supportmg Respondent s determination that the 1nformat10n that
is the subject of this proceeding constltutes emission data a:e 1dent1ﬁed in response fo-

Petltloner s Imtlal Interrogatones

Document Request No. 4: All Statements of Iustlﬁcatlon that were submitted to IEPA
_from January 1, 1990 to the present.. '

Response to Document Request No. 4;
Respondent objects to this request on the grounds.speciﬁed in General ‘Obj ections
A C,and D.

Document Request No. 5: All agency responses to Statements of Justification submltted
to JEPA from January 1, 1990 to the present, including prehmlnary and ﬁnal agency
determinations and correspondence related to the same.

Response to Document Request No: 5:

Respondent objects to this request on the grounds speciﬁed in General Objections.

‘A, C,andD.

Document Request No. 6: All documents relating to the Midwest Generation
determination or the ComEd Determination, including all documents reflecting
communications relating to that determination, -+
Response to Document Request No. 6:

Respondent objects to this iﬂterrogatory on the grounds speciﬁed in General

Objections A, B, C, and D, except to the extent that the requested documents are

contained in the administrative record. Without waiving such objection; Respondent



states that to its knowledge, it is nof in possession of any docmn,;ants reflecting
communications rélating to the Midwest Generation detérmination or'thelCom ﬁd
determination prior to.the date of that defenﬁination other than those contained in the
record and those identified in response to Int_enogatorf Nb. 5.
Document Request No. 7: All documents relating to each communication between the |
Sierra Club and IEPA, or the Illinois Attorney General, relating to any matters relating to
IPCB 04-185, IPCB 04-215, IPCB 04 216 or the Sierra Club’s FOIA requests.
Response to Document Request No. 7 | |
Responde;nt objects to this interrogatory on the grounds specified in ngeral-
ij ections A, B, C, and D. Without waiving such objections, Respondent states that to
its khowledge, there were no communications between IEPA or the Illinois Attorney
General and any other person, other than those identified in response to Intérrogatory No..
5, relating to IPCB 04-185, IPCB 04-215, IPCB 04-216 or the Sierra Club’s FOIA
requests prior to the date of the Com Ed and Midwest Generation determmanons
Document Request No 8: All documents relatmg to each communication between
IEPA, or the llinois Attorney General, and any other person, relating to any matters
relating to IPCB 04-185, IPCB 04-215, IPCB 04-216 or the Sierra Club’s FOILA requests.
Response to Document Request No. 8: | | '
Respondent objects to this interrogatory on"the grounds specified in General
Objections A, B, C, and D. Without waiving such objections, Respondent states that to
its knowledge, there were no commuhicgti;m_s between IEPA. or the Illinois Aﬁorﬁey
General and any other person, other than those.identiﬁed in résponse to Intenbgatory No.

5, relating to IPCB 04-185, IPCB 04-215, IPCB 04-216 or the Sierra Club’s FOIA

requests prior to the date of the Com Ed and Midwest Generation determinations.



Document Request No. 9: All documents relating to each communication between

. IEPA, or the Illinois Attorney General, and the Sierra Club, relating to Midwest

~ Generation’s or Commonwealth Edison’s compliance with the Illinois Environmental
Protection Act, 415 ILCS 5/1 et seq., or the Clean Air Act, 42 U.S.C. § 7401 et seq.

Response to Document Request No. 9:
Respondent objects to this interrogatory on the grounds specified in General
Objections A, B, C, and D.

" Dated: Chicago, Iinois
' November 28, 2005

Respectfully submitted,

LISA MADIGAN, Attorney General of the
State of Hlinois -

MATTHEW DUNN, Chief, Environmental -
Enforcement/ ‘
Asbestos Litigation Division

BY: O'»w\ W
Ann Alexander, Assistant Attorney
General and Environmental Counsel
Paula Becker Wheeler, Assistant

Attorney General ,
188 West Randolph Street, Suite 2001 -
Chicago, lllinois 60601 '
312-814-3772
- 312-814-2347 (fax)




BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

Midwest Generation EME, LLC ) oo _

Petitioner ) “PCB 04-216

) Trade Secret Appeal
v. ) :
. )

Illinois Environmental Protection Agency, )

Respondent )

CERTIFICATE OF SERVICE

1 hereby certify that I did on the 22™ day of November, 2005 send by overnight
mail a copy of Respondent’s Response to Petitioner Midwest Generation EME, LLC’s |
~ Initjal Request for the Production of Docuhlents, to:

Sheldon A. Zabel
Mary A. Mullin

" Andrew N. Sawula
Schiff Hardin LLP
6600 Sears Tower
Chicago, Illinois 60606

Dated: Chicago, Illinois
November 22 2005

. LISA MADIGAN Attorney Genera] of the
State of Illinois .

MATTHEW DUNN, Chief, Environmental Enforcement/
Asbestos Litigation Division

A

Ann Alexander, Assistant Attorney General and
Environmental Counsel -

188 West Randolph Street, Suite 2000

Paula Becker Wheeler, Assistant Attorney General

Chicago, Illinois 60601 -

312-814-3772

312-814-2347 (fax)




Ms. Marilyn Clardy, FOIA Officer
linois Environmental l’rotccnon Agency

Bureau of Air - . o

1340 North N&m Strest L - RECEIVED

P.O. Box 195 ’ : .

Sprngfield, L2794 ... e
IEPA-DAPC-SPFLD,

I B, 1t i o emen e e

e

SENT BY FAX AND CERTLFTED MALL,

" Re: FOIA Request For Records Relating To All Coal-Fire Generating Facilities That
- Have Been Reported To lllinois Environmental Protection Agency Pursuant To-
Section 114 (2) Of The Clean Au- Act,

I have rebewcd your response to Sictra Club's FOLA request concerning Midwest
Generation coal-fire generating facilitics, dated August 27, 2003. Thank you for your -
allcntion to that matter. Uniortunalely Midwest Generation has provided very little
relevant mformauon that is responswe to IEPA oversight.

Sierra Club now requests all records relating to any coal-fire gcncratmg facnme‘z that
have reported to the TEPA, pursuant tg Section 134 (a) OF the Clean Al Act, 42 U.S.L.

Section 7414 (a), cxcluding the Illinois Power/Dynergy Baldwin power plant. -

Sut.h records may have been- originally requestcd by the EPA ia ordcf 1o determine
compliance with the Illinois Stute Implementation Plan and apphcablc provnsxons of‘ the
New Source Performance Standards a1 40 C.F.R. Part 60. . ‘

This requcst is intended 10 be mduswc ofany coal-firc faczhucs owned by any powcr
- company in Iilinois, and not limited to only dewwet Gcnerauon, L1.C. -

Pursuant to the Nllinois Freedom of‘ lnfonmuon Act, plcase p‘l’OVidc all rccorda relating Lo
the above rcquesl that the IEPA is in receipt of,

Please sce the attached "Appendix A" enumerating the spcéiﬂc in rofmation requested.

200 N. Michiean Ave.. Sultc 505, Chicago, IL 60601-5908 + (312) 251-1331 '+ FAX (312) 2511780 .+ crall mw-wificld@ricrrachibory  ~#-©



MIDWEST OFFICE - Chicago- : , o | | S

‘This request s eligible for a fec waiver for the following reasons:
I. Request concerns identifiuble operations or activities of government,

‘Ihe Sierra Club’s request relates to the IEPA oversight and regulation of coal-
fired power plants in [{linois and possible violations of federal and state clean - -
air act New Source Review requirements. The request includes information
about the compliance history of the facilities in question and the TEPA’s

. response to ongoing compliance issues.

2. Dz‘.}clusure fz'kcly to contribute to public understariding of govemmer_it
operations. ' ' >

The Sicrra Club js secking these records because such records, including their
compliance with all applicable requirements, and the IEPA’s role in ensuring
compliance, will contribute to the public’s understanding of IEPA's )
operations. 1 am hot aware of these records being already in the public ‘
domain, ’ B : ‘

3. Disclosure will not serve Sierra Club’s commercial interests.

Sietra Club has no commercial interest in the requested records. Sicrra Club is
- anon-profit organization. ' ' . '

4. The identifiable public hterest in disclosure outweighs any commerci&f ,
interest. - : R

The public interest in disclosing how the 1IEPA has enforced regulations on
‘this large source of air pollution far outweighs any commercial interest in
these records and Sierra Club is a non-profit organization,

Please let me know if you nced any additional information in order to grant Sicrra Club 2
fee waiver for the information T requested, Thank you for your time and attention to this

matter.,

d Juader '
Sierra Club

200 N. Michigan Ave., Sujte 505, Chicago, IL 6060]1.5508 . (312) 2511541 » FAX (312) 23!-!780 + cmal mw-wificld@sicrmciubom -0
®A/20 AONTON 1CI71 Cn. cnrstld NIt ePTI e CIAIIINYT ARAA B LIS
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.have been retired in the past 10 years.

appendix A , o

Provide.a list of all coal-flred generating units for which.
you are owner or operator which are currently operational or
For each such unit,
identify the generating station location, the boiler and
turbine unit identification number, the date ox year
commexcial operation begam, the original design and current
boiler heat input capacity (mmbtu/hr), the original .design
and current gross and net generating capacity (MwWwg/MWn), the

-original design and current steam flow output capacity (lbs

steam/hr}, the current operatlng statusg, for any unit .
retired or inactive the applicable date ox year, current
fuel(s) being fired, type of particulate emissions control
and year installed, type of sulfur dioxide emissions control
and year inatalled, type of nitrogen oxides emissicns ' - :

control and year installed.

For all currently active coal- fired generating units provide
monthly and annual total gross and net generation (MW-hr),

monthly and annual average heat rate (BTU/KW-hr) and monthly

and annual average coal heat content (BTU/1b) and percent
sulfur for all years from 1575 through 2002. ‘ . :

For all currently active coalafired genexating units provide
a list of all capital projects; of an amount greater than

' $100,000.00, approved or completed between January 1, 1975 .

and the date of thig request, For each such capital project
identify the woxk pexformed, the date completed ox projected

' to be completed, the project work order number and the

dollarx amount approved and/or ‘expended.

Provide a copy of the CGenerating Availability Data

System(GADs) data for the period 1/1/75 through 12/31/02

identifying all boiler and turbine related forced, -
maintenance and planned cutages and curtailments for all

currently active coal-fired generatiny units.

Provide Coples of the summary results page of all stack -
tests for particulate matter, sulfuxr dioxide, nitrogen
oxides, mercuxy, lead and hydrogen chloride for the period

'1/1/75 through 6/30/02 for all curxently actxve coal- fired

generating units.

Provide copies of all PSD/NSR permits received and permit
applzcatzons submitted for the period 1/1/75 to present.

Provide copies of all reports, correspondences, memoranda



l0.

and phone discussion summaries, etc. regaiding-PSD/NSR/NSPS

) applicability for any modification between 1975 and present.

Provide copies of all life extenaion/life
optimization/reliability enhahcement, etc. atudies,
evaluations, agsessmentg, reports related to extending the
life of or increasing the reliability of any generating unib

gince 1/1/75

Provide copies of original design and curxrent boiler cross-

sectional diagrams.

Provide a list of the daﬁes of replacement of pulverizers,

- cyclones, economizers, reheaters and superheaters for each

operating unlt

Bl LONNN 2CI21 on. enli norIeoMme SLOULYYY AnYA E.J..Iale
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ILLINOIS ENVIRONMENTAL PROTECTION AGENCY

1021 NoRTH GRAND AVENUE EasT, P.O. Box 19276, SPRINGFIELD, Iinols 62794-9276, 217-782-3397
James R. THOMPSON CENTER, 100 WEST RANDOLPH, SuITe 11-300, CHicaco, IL 60601, 312-814-6026

RoD R, BLAGOEviCH, GOVERNOR RENEE‘CIPRIANO, DIRECTOR

217/782-5544
© 217/782-9143(TDD)

November 13, 2003

Adam Qhader

Sierra Club

200 North Michigan

Suite 505 _
Chicago, Illinois 60601-5908

Re: Freedom of Information Act Request

Dear Mr. Qhader:

This letter responds to your October 27, 2003, request for information pursuant to the Illinois Freedom of
Information Act (“FOIA”) received by the Illinois Environmental Protection Agency (“Illinois EPA™) on
November 3, 2003, relative to coal-fire generating facilities in Illinois. Specifically, you request that the
Tllinois EPA provide all records relating to any coal-fire generating facilities that have reported to the
Nlinois EPA, pursuant to Section 114(a) of the Clean Air Act, 42 U.S.C. Section 7414(a), excluding the

Nlinois Power Dynegy Baldwm power plant

On November 10, 2003, the I]Imoxs EPA received Midwest Generation EME, LLC’s (“Midwest
Generation”) response to the USEPA Request for Information pursuant to Section 114 of the Clean Air
Act dated February 13, 2003. Midwest Generation has claimed a considerable amount of the information
in the response confidential, The Illinois EPA is providing all documents not marked “confidential”.

The Illinois EPA will evaluate all information marked “confidential” in accordance with “Procedures for
Claiming and Determining that Public Information Records are Exempt From Disclosure™, 2 Lil, Adm.
Code 1828, Subpart D to determine whether the claim is valid. Should the Illinois EPA determine that
the information was not properly claimed confideritial and/or does not qualify has confidential
information pursuant to 2 111, Adm. Code 1828.202(a)(1)(F), the Agency will supplement thlS FOlA

Tesponse.

Gwen the IMinois EPA’s decision not to provide to you some of the information requested, you have the
right to appeal this matter by sending, to the Director of the Illinois EPA, a written notice of appeal
pursuant to'2 IIl. Adm. Code 1826.406(b)(3). The notice should be maxlcd to-the Illinois EPA at 1021
North Grand Avenue, East, Springfield, Illinois 62794.

ROCKFORD - 4302 North Main Street, Rockiord, IL 61103 ~ (815) 987-7760 «  Des PLaiNes - 9511 W, Harrison 5t., Des Plaines, ll. 60016 - (847) 294-4000
ELGiN - 595 South State, Elgin, IL 60123 ~ (847) 608-3131 ¢  PeoRia — 5415 N, University $t., Peoria, IL 61614 - {309) 693-5463
BuREAU OF LAND - PEORIA ~ 7620 N. University St., Peoria, IL 61614 — (309) 693-5462 « CHAMPAIGN - 2125 South First Street, Champaign, IL 61820~ {217) 278-5300
SPRINGEIELD — 4500 . Sixth Street Rd., Springfield, il 62706 — (217) 786-6892 ¢ COLUNSVILLE — 2009 Mall Street, Collinsville, IL 62234 - (618) 346-5120
MaRiON ~ 2309 W, Main 5t,, Suite 116, Marion, IL 62959 — (618) 993-7200 } ) :
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Enclosed are the non-exempt documents.

' Should you have questions or comments with regard to this matter, please contact Illinois EPA Assistant
Counsel, Chris Pressnall.

erely,

4

oseph E. Svoboda
Chief Legal Counsel

wienclosures
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| . FOIA: M.iawest Genm . l

a"-‘ .

4

From: - b-nilles@mindspring.com

To: "Marilyn Clardy” <marilyn. clardy@epa state.il.us> -
Date: 2/12/2004 3:43:38 PM
Subject: FOIA: Midwest Ge_nera_tlon

“Hi Marilyn,

Pursuan! to the state’s Freedom of Information Act, please provide me with a
copy of all records that the agency has received from elther Midwest

Generation and/or Commonwealth Edison in response to the USEPA Section 114
request these companies received in February 2003.-

Sincerely,

Bruce Nilles- ¢

Senior Midwest Representative—
Sierra Club

200 N. Michigan Ave., Ste 505
Chicago, IL 60601 -

p. 312.251.1511

c. 3122179725

f. 312.251.1780

e. bruce.nilles@sierraclub.org
w. www.illinois.sierraclub.org

CC: "Julie Arm:tage <jarmitage@epa.state.il.us>, "Dave Kolaz" <dkolaz@epa.state.ll.us>,
"Keith Harley” <Kharley@kentlaw edu> A

- T —r—
nﬁ" b

IR vy

b

‘FEB- T3 2004

IEPA-DAPC-SPFLD,



- BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

Midwest Generation EME, LLC

Petitioner PCB 04-216 .
 Trade Secret Appeal

V.

Nlinois Environmental Protection Agency,
Respondent

NOW COMES Respondent, ILLINOIS ENVIRONMENTAL PROTECTION
AGENCY, by LISA MADIGAN, Attorney General of the State of Illinofs, and in
response to Petitioner MIDWEST GENERATION EME, LLC’s Initial Interrogatories,

answers and objects as follows:

L__GENERAL OBJECTIONS

A, Respo.ndent obj ects to the Initial Interrogatories on the ground that they‘ seek
information that is ineievant to this proceeding and not reasonably calculated to lead to .
the discovery of admissible evideﬂce. In particélar, althoﬁgh the Pollution Control Bdard
(“Board”) spéciﬁed in its June 17, 2004 order that hearings in this matter “will be based
exclusively on the record be.fore.IEPA at the time it issued its trade secret detennina.tion”
pufsuant to 35 IIl. Admin. Code 105.214(a), and that “information developed after
TEPA’s decision typically ‘is not admitted at hearing of considered by the Board”; and
although the Board denied a motion in related case PCB 04-185 for reconsideration‘ of
this evidentiary restriction and a de novo hearing, Petit.ioner is seeking information not in
or directly pertinent to the ‘administrative reéord, and/or developed after Resppndent‘

IEPA’s decision.



detenmnat1ons in particular the ba51s for IEPA’s conclusmn that Com Ed and/or
- Mldwest Generatlon falled to adequately demonstrate that the lnformatlon has not been :
pubhshed disseminated, or other\mse become a matter of general public knowledge
and/or failed to demonstrate that the mformatlon has compet1t1ve value.

Interrogatory No. 4: Identify each person you intend to call as an opinion witness at the
hearing on this matter and for each person identify: the subject matter which each such -
witness is expected to testify; the conclusjons and_ opinions of each such witness and the
bases therefore; the qualifications of each such witness; the identity of any reports or
analyses that have been prepared by each such witness relating to thls matter, and the
curriculum vitae and resume for each such witness. L : :
Response to Interrogatory No. 4:

Respondent ohj ects to this interrogatery on the grounds specified in General
Objection C to the extent it calls for an overbroad and burdensome level of detail
concerning the anticipated testimony of witnesses. W_ithout waiving thi_s objection,
Respondent states that it has not yet made a determination as to whether it will call'an
epiniqn witness, and reserves the right to supplement this response when such
determination is made in the future.

Interrogatory No. 5:- Identify and describe all communications between the Sierra Club
and the IEPA or the Illinois Attorney General, relating to any matters relating to IPCB
04-185, IPCB 04-215, IPCB 04-216 or related to the Sierra Club’s FOIA requests. -
'Response to Intet'rogatory No. 5: |
- Respondent objects to this interrog'atbry on the grounds speciﬁed in General' S
Objections A, B C, and D. Without waiving such objections, Respondent 1dent1ﬁes the
followmg commu:mcatlons between Slerra Club and IEPA concerning the Sierra Club’
FOIA requests
1. Letter dated October 27, 2003 to Manlyn Clardy, IEPA FOIA Ofﬁcer, from

- Adam Qhader, Sierra Club, setting forth FOIA request.



2. Letter dated Novérhbef 133, 2003 to Adam Qhaﬂér; Sierra Club from Joseph -
. Svoboda, TEPA Chief Legai Counsel, regarding FOIA request.
3. E-mail dated February 12, 2004 to Marilyn Clardy, IEPA FOIA Officer, from
Bruce Nilles, Sierra Club Senior Midwest Repfcsentative;. sétting forth FOIA
request. | | '
Respondent further states that to its.lqlowlédge, fhere were no other communications
between IEPA or the Illinois Attorney General and Sierra Club prior to the Com Ed and
Midwest Genératioh detenninations. |

“«

.Interrogatory No. 6: Identify and describe all communications between IEPA or the
Tllinois Attorney General and any other person, relating to any matters relating to IPCB
04-185, IPCB 04-215, IPCB 04-216 or related to the Sierra Club’s FOIA requests.

Response to Interrogatory No. 6 |

Respondent objects to this interrogatory on the grounds speciﬁed in General
Objections A, B, C, and D. Without waiving such objections, Respondent states that to- |
its knowledge, there were no communicaf_ions beﬁem IEPA or the Illinbis Attorney
General and .an'y other person other- than those identiﬁed in response to Interro gatory No.
5 prior to the Com Edl and Midwest Generation determinations. |
Interrogatory No. 7 Identify and describe all communications between IEPA, or the
Illinois Attorney General, and the Sierra Club, relating to Midwest Generation’s or

Commonwealth Edison’s compliance with the Illinois Environmental Protectlon Act, 415
ILCS 5/1 ef seq., ortheCleanAerct, 42 U.S.C. §7402et_gg -

Response to Interrogatory No. 7:

* Respondent 6bj ects to this interrogatory on the grounds sﬁeciﬁed in General
Objections A, B, C, and D. |
‘Intefrogatory No. 8: Describe in detail the reasons you relied on to support the

following statement in the Midwest Generation Determination: “Midwest and/or ComEd
failed to adequately demonstrate that the information has not been published,



o ®
disseminated, or otherwise become a matter of general pubhe knowledge and/or faﬂed to |
demonstrate that the mformatlon bhas competitive value.” :
Response to Interrogatory No. :

Respondent ob_;ects to this 1nterrogatory on the grounds specxﬁed in General
Objection C to the extent it calls for an overbroad and burdensome level of detall
concemmg the anticipated testimony of w1tnesses. Without wamng this obJecnon, |
" Respondent states that it relied on, inter alia, the following reasons'in sdppdrt of the
identified statement: | | | |

1. . Petitioner’s statement of Justlﬁcat:on 15 vague and Iackmg in detail, and |
provided insufficient information to support Petltloner s contentions that the mformatlon -
has not been published, dlssemlnated, or otherwlse become a matter of _general public
knowledge, and that the information has cotnpetititfe nalue. |

27 There was insufficient evidence‘ that Petitioner “hae taken reasonable
measures to prevent the article from becoming avallable to persons other than ttlose
selected by the owner to have access to the artlcle for limited purposes” per 35 1.
Admin. Code 1;30.208(b), and that the mforrnatlon has been in fact protected from
discloeure, because Petitioner failed to demonstrate, in itsVStatement of J ustification or
'ot.herwise, that the information, in its compiled form or otherwise, was speciﬁcally- ]
designated and/or treated as confidential or proprietary in accordance with its general
internal policies and procedures.

3. There was insufficient_ evidence that Petitioner “has taken reasonable
measures to prevent the article from becoming available to persons other than those
selected by the .owner to hane aceess to the article for limited pmposee” per 35 1L,

Admin. Code 130.20'8(b), and that the information has been in fact protected from :
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d_isclosﬁre, because the information, in ité compiled foﬁn or otherwise, is of a type that
was or may have been known by or submitted to government agencies (e_g_, the
‘Department of Energy or the Illinois Conuﬁerce Commissioh) or third parties (e.g.,
contractors), but Petitioner failed to demonstrate, in its Sfatement of Iustiﬁcation_or'- -
othefwiée, thgt this information was pfotected from disclosure by such gOVeMeﬂt
agencies or third parties, or that Petitioner cvef requésted su.ch protectiéﬁ from disclosure
(e.8., by contract or pursuant to the Illinois Commerce Commission rules at 80 Tll. -
Admin, Code 200.430). Thus, while Petitioner sfated in its Statement of Justification
that it had never provided the CPR to any third party, it failed to demonstrate that the
_information containéd in the CPR had not been provided to a third party. |

4, Petitioner provided insufficient information concerming the purported
comp_etitiv¢ value of _the infonﬁatidn, and in particular failed to provide convinciﬁg
reason to believe that information that is more than five years old, with some of it more
than three decades old, is of competitive j}alue to Petitioner. |

S.l | Some of the projects listed in the CPR were the sﬁbject_‘ of Respondent’s
pen‘nitting,l and information conceﬁﬁng such projects set forth in pefnﬁt applications
submitted to Respondent is public, as Petitioner did not seek ;d protect such information
‘as a trade secrét. |

6. | Respondent is mindful of the public’s right to know ihfom_lation
conceming Clean Air Act éqmpiiance- of sources of air pollutibn, including the é]ectric
generating industry, and was unwilling to withhéld such information ﬁ'Olﬁ f‘reedom of

Information Act requestors based on inadequate evidence that such withholding is 'legaliy 7

: nécessary.émd appropriate.



Interrogatory No. 9: Identify the spécific iriformation in the Record, if any, that
supports your claim, 1f any, that the CPR ahs been pubhshed disseminated, or otherwise
_ become a matter of public knowledge. ‘ . :
" Response to Interrogatory No. 9:

Please see response to Interrogatory No. 8.

Interrogatory No. 10: Identify the specific information in the Record, if any, that
supports your claim, if any, that the CPR lacks competmve value.

Response to Interrogatory No. 10:
Please see response to Interrogatory No. 8.

Interrogatory No, 11: Identify the specific information in the record if any, that
supports your claxm, if any, that the CPR constitutes emission data.

Response to Interrogator_y No.11:"

Please see response to Interfogafory No. 12. The status of the CPR as emission '
data is supported by, inter alia and in addition to légz;l definitions and interpretations of
what constitutes emission data and the contents of the CPR itself, record documents Batéé

stamped 869 — 1527 and 1543 ~ 1554,

Interrogatory No. 12: If you contend that the: CPR constitutes emissions data, describe
in detail the reasons supporting ﬂ’llS contention. .

Response to Interrogatory No, 12:

Clean Air Act §114 .and federal regulations pursuant thereto, and countérpa_rt
Illinois regulaﬁons, provide that “emission data” includes any documents containing
infdrmaﬁoﬁ neceséary to determine how much a.parti_cular source was “authorized to
' emit” —i.e., that would determine whethér t_he_facilﬁy’s emissions cqmﬁly with the Clean
Air Act. 40 C.F.R. 2.301(2)(2)()(B), promulgated pﬁrsuant to§ 114 o_f_ the _Clean Air
Act, includes in the definition of emission data “Information neéessaxy to detemﬁne_thé

identity, amount, frequency, concentration, or other characteristics (to the extent related
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1o air qtlality) of the emissions which, under an applicable ste.ndard or limitation, the
-. source ssras euthorized to emit (includiltg, to the extent necessary for such purposes, a
description of the manner or r rate of operatlon of the source) ? The linois deﬁmtlon at
35 Ill. Admin, Code 130 110 is substantially the same .
The United States Environmental Protection Ageney (“USEPA”) Vinfermatiorll
| . requests, the-responses to which are the Subj ect of this pro_ceeding, were all directed
. specifically toward detenmmng whether facilities it regulates were in comphance with
. the Clean Alr Act New Source Review programs. The CPR conta:ms a hst of capital
proj ects at Midwest Generation (prevmusly ComEd) facilities, mcludmg act1v1ttes at
| those facilities that may eehstitute modiﬁcetions that triggered New Source Review. The ‘
GADS Data conteins- information cencerning facility outages'ar_xd restricted operation,
which is relev_ant to the operational condition of the facilities ‘and to assessing whether -
activities that were undertaken at the facilities should be considered modifications. -
Accordingly, sinee the information 1s neeessery to determine whether ihodiﬁeations heve
occurred at Petitioner’s facilities and the amount their were ‘;authorized to emit” relative
to New Source Rev1e\tv requlrements this 1nformat1on constitutes emission data.
This response is intended solely as e summary Respondent reserves the nght to
| clarify or elaborate upon it at any time during the course of this proceedmg

Interrogatory N 0.13: Identify any determmatlon you have made relating to the trade
secret status of a business’s financial information submitted to IEPA. '

Response to Interrogatory No. 13:
Respondent objects to this interrogatory on the grounds specified in General

Objections A, C, and D.



Interrogatory No. 14: Identify any determination you have made that information '
. constitutes “emission data” as that term as it is [sic] now or was in the past defined under

Section 5/7 of the Illinois Environmental Protection Act, 415 ILCS 5/7, or Section 114(c) .
of the Clean Air Act, 42 US.C. § 7414(0), or their predecessors, and their 1mplement1ng

regulations.
Response to Interrogatory No. 14;

Respondent objects to thlS mterrogatory on the grounds specified in General
- Objections A, C,and D. | .

‘Interrogatory No. 15: Identify any documents or communications not otherwise
identified in response to these Interrogatories that you will present or otherw1se reply
[sic] upon at the hearing in this matter.

Response to Inferrogatory_No. 15:
At this time, Respondent nas not yet made a determination to present or rely on at |
the hearing any documents or communications not otherwi_se identified in resnonse to
Pét_itioner’s intenogatories. : |
Dated: Chicago, Illinnis _
November 28, 2005

" Respectfully sﬁbmitted,

LISA MADIGAN, Attorney General of the
State of Illinois .

MATTHEW DUNN, Chief, Environmental
Enforcement/
Asbestos Litigation Division

o m

Ann Alexander, Assmtant Attorney
General and Environmental Counsel
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Paula Becker Wheeler, Assistant
Attorney General _ o
188 West Randolph Street, Suite 2001 -
Chicago, Illinois 60601 '
312-814-3772 ‘
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BEFORE THE ILLINOIS POLLUTION CON'TROL BOARD

Midwest Generation EME, LLC

)
Petitioner ) PCB 04-216
) Trade Secret Appeal
\2 ) - o
. )
Illinois Environmental Protection Agency, )
Respondent - _ )
CERTIFICATE OF SERVICE

I hereby certify that I did on the 22™ day of November, 2005 send by overnight
mail a copy of Respondent’s.'Res_ponse to Petitioner Midwest Generation EME, LLC’s
Initial Interrogatories, to: |

Sheldon A. Zabel

Mary A. Mullin : : \
Andrew N. Sawula -
Schiff Hardin LLP -

6600 Sears Tower

Chicago, Illinois 60606

Dated: Chicago, Illinois
November 22, 2005

LISA MADIGAN, Attorney General of the
State of Illinois

MATTHEW DUNN Chief, Environmental Enforcement/
Asbestos Liti gatlon Division ‘

AR/

Ann Alexander, Assistant Attomey General and
‘Environmental Counsel _.

"188 West Randolph Street, Suite 2000

Paula Becker Wheeler, Assistant Attorney Gencral

Chicago, Illinois 60601

312-814-3772

312-814-2347 (fax)




EXHIBIT 3

AFFIDAVIT OF
MARY ANN MULLIN



BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

Midwest Generation EME, LL.C

Petitioner, PCB 04-216

Trade Secret Appeal

Ilinois Environmental Protection Agency,
Respondent.

S’ e’ S Swmet St eumr omp ot -

AFFIDAVIT OF MARY ANN MULLIN

I, Mary Ann Mullin, depose and state as follows:

1. I am one of the attorneys with the law firm of Schiff Hardin, LLP representing
Petitioner, Midwest Generation EME, LLC (“Midwest Generation™) in this case. [have personal
knowledge of the matters set forth below.

2. Pursuant to the Hearing Officer’s August 25, 2005 Discovery Scheduling Order
(“Scheduling Order"), Midwest Generation served Respondent, llinois Environmental
Protection Agency (“IEPA”), with Initial Interrogatories and Initial Document Requests. Certain
of these Initial Interrogatories and Initial Document Requests sought information relating to
IEPA’s past trade secret determinations under 35 Iil. Admin. Code § 130 and Respondent’s past
determinations regerding what information constitutes “emissions data” ¢hereafter the “Disputed
Discovery™).

3. . As set forth more completely in the aceompanying Motion to Compel,

Respondent objected to and refuse to answer the Disputed Discovery. Respondent asserted three



grounds for its objections to the Disputed Discovery: the Disputed Discovery sought
“information that is irrelevant to (the) proceeding and not reasonably calculated to lead to the
discovery of admissible evidence”, the Disputed Discovery was overbroad and burdensome, and
the Disputed Discovery was vague. See Respondent’s Résponse to Initial Interrogatories and
Initial Document Requests, attaﬁhed to the accompanying Motion to Compel.

4, Qn or about January 5, 2006, I called IEPA’s counsel, Ann Alexander, in an
attempt to resolve this discovery issue. Ms. Alexander stated that Respondent would not produce
documents and information in response to the Disputed Discovery because Respondent believed
the information was outside the scope of discovery. Ms. Alexander stated that Respondent’s
primary objection to the Disputed Discovery was to the perceived lack of relevance of the
material. Ms. Alexander and I discussed our relative positions on the relevancy and
discoverability of the Disputed Discovery, but were unable to resolve our differences or reach a
compromise.

5. When asked. for the basis forlthe objection that the discovery was overbroad and
burdensome, Ms. Alexander stated that the trade secret determinations were not kept in a central
file. Ms. Alexander opined that looking for the past trade secret determ.inations was fruitless
because she believed they were irrelevant and therefore not discoverable. Mg. Alexander
acknowledged that other then finding out the past trade secret determinations were not keptin a
central file, she took no actions to identify or collect the determinations,

6. In response to Respondent’s contention that the past determinations are difficult
to find, I suggested we attempt to narrow the scope of the request. Ms. Alexander indicated that .
this exercise would be fruitless because she believed the Disputed Discovery was outside the

scope of discovery and Respondent did not intend to produce any of the Disputed Discovery.



7. To date, Respondent has not produced any of the Disputed Discovery.

STATE OF ILLINOIS

COUNTY OF COOK

Subscribed and sworn to before me
this 16th day of February, 2006.

§s.

"OFFICIAL SEAL’
Lana Teninga

Notary Public, State of IHinois
My Commission Exp. 04/25/2006
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CERTIFICATE OF SERVICE

1, the undersigned, certify that I have served the attached Midwest Generation EME,
LLC’s Petitioner’s Motion to Compel by U.S. Mail, upon the following persons:

Bradley P. Halloran

Hearing Officer

1llinois Pollution Control Board

James R. Thompson Center, Suite 11-500
100 W. Randolph Street :
Chicago, IL 60601

Lisa Madigan

Matthew Dunn

Ann Alexander

Paula Becker Wheeler

Office of the Attorney General

188 West Randolph Street, Suite 2000
Chicago, Illinois 60601

Dated: February 16, 2006
' Respectfully submitted,

- MIDWEST GENERATION EME, LLC

by VY ALM

Mary A. ul in

SCHIFF HA_RDIN LLP

6600 Sears Tower

Chicago, Illinois 60606
- (312) 258-5687

One of the Attorneys for
Midwest Generation EME, LLC

CH2\ 13623611
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